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Hon. Paul H. Brown Opinion No. V-163
Secretary of 3tate
Austin, Texas Re: The designation of notes re-
- ceivable as "property" with-
in the meaning of Article
XII, Section 6, Constitution
Dear Sir: of Texasz.

You have submitted the following request for
the opinion of this department.

"1. There has been submitted to this
department applications for proposed cor-
porate charters wherein the following sit-
ustion appears:

"a. In psyment for capital stock sub-
scriptlions notes receivable secured by chat-
tel mortgages on sutomobliles is shown.

"o. Current sssets of the proposed
corporations lnclude customers eccounts re-
celvable.

"2. Do the itews shown 1n & and b,
foregolng, or either of them, constitute
property within the measning of Article 12,
Section 6, Constitution of Texas, and, if
so, what lnvestigation, if sny, should the
Secretary of State make in respect to el-
ther & or b?"

Article XII, Sectlon 6, of the Constitution of
Texas is as foliows:

"No corporstion shall 1issue stock or
bonds except for wmoney peid, labor done or
property actually received, and sll ficti-

.. tious 1increase of stock or lndebtedness
.shell be void."

Article 1308, Revised Civlil Statutes of Texas,
1925, whlich wes enacted pursusnt to the sbove constltu-
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tional provision, is in part as follows:

"Before the charter of a private cor-
poretion crested for profit cen be filed
by the Secretary of State, the full amount
of its suthorized capltal stock must be in
good felth subscribed by 1ts stookholders
and fifty per cent thereof pald in cash,
or its equivalent in other property or ls-
bor done, the product of which shell be
worth to the company the actual value at
which it was taken or et which the pro-
perty was recelved. The affidavit of
those who executed the charter shall be
furnished to the Secretary of 3tate, show-
ing: . . . .

"2. fThe ¢ash value of any property
received, giving its description, locs-
tion and from whom and the price at which
it was received; . . .".

That notes receivable secured by chattel mort-
gages on automobiles and cuastomers' sccounts recelvable
are personal property subject to taxation 1is conclusively
demonstrated by the Legislature definltlion thereof con-
tained in Article 7147, Revised Civil Statutes of Texas,
1925, which is in part as followss

"Personal property, for the purposes
of taxation, shall be construed to in-
clude all goods, chettels and effects, and
all moneys, ¢redita, bonds snd other evi-
dences of debt owned by citlizen¥ of this
State, whether the ssme be in or out of
the State; . . ." (Emphasis added).

Article 7149, Revlised Cilvil Statutes of Texss,
1925, defines the term "credits" as follows:

"i10pedits.'~The term, 'credits,?
vherever used in this title, shell be
held to mean and include every clalm and
demand for money or other valuable thing,
and every agnnulty or sum of money recelv-
gble at stated periods, due or to become
due, and 81l claims and demands secured Dy
deed or mortgsge, due or Lo become due.
(Emphasis added)
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In the case of O'Bear-Nester Glass Company et
al, 101 Tex. 431, 108 S.W. 967, the Supreme Court of
Texas, construed the mesning of Article XII, Section 6
of the Constitution of Texas as follows:

"The terms in which this section of
the Congtitution 1s expressed indicates
the purpose that the sassets of the corpore-
tion should be somebhtnz substantial, snd
of such a character that they could be sub-
jected to the payment of cleims agsinst the
corpordtion a3 well s to sscure the share-
holders 1in their rights in the capltal
Stock. P o"‘ ’

In view of the sbove leglslative and judicisl
construction, 1t 1s. the opinion of thls depsrtment that
notes receivable secured by chattel mortgages on sutowmo-
blles snd customers’ sccounts receiveble constitute pro-
perty within the meaning of Article XII, Section 6, Con-
stitution of Texe=.

Referpring to the second part of your question
as to what investigation, if any, should the Secretary
of 3tate make in respect to the sbove property, it 1is
presumed that your query refers to the ascertainment of
the "velue" of such property.

Article 1309, Revised Civil Statutes of Texas,
1925, which must be construed in connection with Article
1308, supre, is ss follows:

"If the Secretary of State is not satis-
fied, he may, at the expense of the incor-
porators, requlre other satisfectory evidence
before he ahell be requlred to recelve, flle
and record such c¢herter,”

The foregoing article was construed by the Su-
preme Court of Texes in the cese of Beach et al, vs. Mc-
Key, State Secretary, 191 8.W. 557, ss follows:

"The question whether the stock had
been subscribed 1in good faith, and whether
50 per cent thereof ha4d been pasid in cash,
or 1ty equivalent, are questions of fact to
be determlnsd by the secretary of stete by
the exercise of a discretion lodged with him
by law. . . ."



Hon. Psul H. Brown - Page 4, V-163

Therefore, the nsture and extent of sny fur-
ther investigation of the value of such property, if
such Iinvestigstion is deemed necessary, ies wholly
within your dlscretion.

STMMARY

Notes receivable secured by chattel
mortgages on sutomoblles and customers!'
scoounts recelvable constitute property
which may be received in psyment of cspl-
tal stock subscriptions within the mean-
ing of Article XII, Section 6, Constitu-
tion of Texeas. Invastigltion mey be made
by the Secretary of State ss to the value
of such property unde» the provisions of

Article 1309, R.C.8,, snd the mature and
extent thereof lies wholly within his dis-

cretion.
¥
Yours very truly
ATTORNEY GENERAL OF TEXAS
C K. Rlchards
Assistant
CKR/1h
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